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LEGISLATION ALERTS 

This issue of In Brief focuses on some of the 
significant changes made by the 2001 Legislature. 
The new legislation takes effect on January 1, 2002 
unless otherwise stated. 

The hardbound, 3 volume set of 2001 Oregon 

Laws can be ordered for $150 from the Legislative 
Counsel distribution center in Salem at 503-986-1243. 
2001 Oregon Laws contains all of the legislative 
changes. The softbound 2001 Oregon Revised Stat

utes will most likely be available in January. If you 
did not receive an order form, call the Legislative 
Counsel distribution center at 503-986-1243. 

For additional information about legislation, see 
www .Ic.state.or .us. 

FREE CLE 

DON'T BE BLINDSIDED 
January 11, 2002 

The Hi lton, Portland 

Learn how to protect your money and your 
clients' money from embezzlement at a free CLE 
sponsored by the Professional Liability Fund on 
January ll, 2002 at the Portland Hilton. 

Topics include employee management; 
protecting yourself against sticky fingers; taking 
the guesswork out of hiring; sound accounting 
practices; insurance protection; and trust 
accounting principles. If you need additional 
information or a registration flyer, call Karen 
Neese at 503-639-691 1 or e-mai l at 
karenn @osbp lf.org. 

WHERE TO FIND 
CIVIL PROCEDURE CHANGES 

The changes to civil procedure rules 
promulgated by the Council on Court Procedures and 
submitted to the 2001 Legislative Assembly (ORCP 7, 
21, 58) take effect January l, 2002 and can be. found 
in the 2001 OREGON APPELLATE COURTS 
ADVANCE SHEETS No. 3 (Feb 5, 2001). Changes to 
the Uniform Trial Court Rules (UTCR 3.170, Chapter 
9) took effect August 1, 2001 and can be found in 
2001 OREGON APPELLATE COURTS ADVANCE 

SHEETS No. Ha (May 28, 200 l). Other changes to 
civil procedure rules made by the 2001 Legislature 
can be found in the 2001 OREGON LAWS ADVANCE 

SHEETS published by the Oregon Legislative 
Assembly. 
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CIVIL PROCEDURE 
ORCP 7 D(2) -Service by Mail 

ORCP 7 0(2)(ii) has been amended to allow the 
defendant "or other person authorized by appoint
ment or law " to sign the receipt for service by mail. 

CIVIL PROCEDURE 
ORCP 7 (D)(3) - Substituted and Office Service 

ORCP 7 (0)(3)(a)(i) now authorizes the use of 
office or substituted service without the need to 
show that the defendant could not be found at his or 
her residence. 

CIVIL PROCEDURE 
ORCP 7 (D)(4)- Service- Actions 

Involving Motor Vehicles 

ORCP 7 (0)(4) now allows the use of service by 
mail for accidents occurring on premises open to the 
public as defined by law. This broadens the use of 
service by mail, which previously was limited to 
actions arising out of motor vehicles on the roads, 
highways, or streets of this state. 

CIVIL PROCEDURE 
ORCP 21 (A) - Motion to Dismiss 

This rule now provides that if the court grants a 
Motion to Dismiss, the court may enter judgment in 
favor of the moving party or grant leave to file an 
amended complaint. The rule outlines the options 
available to the court. 

CIVIL PROCEDURE 
ORCP 58 B- Statements of Fact to Jury 

ORCP 58 B now allows the parties, with the 
court ' s consent, to present a short statement of facts 
of the case to the entire jury panel before voir dire. 
The rule outlines the requirements of the court's 
instructions and the procedure for jurors submitting 
written questions. 

CIVIL PROCEDURE 
Attorney Fees on Multiple Claims- ORS 20.075, 

20.096, ORCP 70A, ORS 20.015 
2001 Or Laws Ch 417 (HB 2374) 

In any action or suit in which one or more claims 
are asserted for which an award of attorney fees is 
either authorized or required , the prevailing party on 

each claim shall be determined as provided in HB 
2374. The Act states that the prevailing party for 
the purposes of making an award of attorney fees on 
a claim, is the party who receives a favorable final 
judgment, decree, or arbitration award on the claim . 
The Act also describes the procedure for awards if 
more than one claim is made in an action or suit for 
which an award of attorney fees is either authorized 
or required . 

ORCP 70 A(2)(a)(viii) is amended to require clear 
identification of the specific claims for which any 
attorney fees are awarded and the amount of 
attorney fees for each claim. 

This Act addresses the issues raised in Newell v. 
Weston, 156 Or App 371, 965 P2d 1039 (1998) and 
Wilkes v. Zurlinden , 328 Or 626, 984 P2d 261 (1999). 

CIVIL PROCEDURE 
Attorney Fees in Contract Claims 

2001 Oregon Laws Ch 542 (HB 2381) 

HB 2381 provides for an award of attorney fees 
to the prevailing party on any claim based on a 
contract, including an implied contract, when the 
amount of the principal and interest due at the time 
the claim is filed is $5,500 or less , and the contract 
does not provide for an award of attorney fees. 
(These provisions mirror ORS 20.080 which provides 
for attorney fees when the claim is for injuries to 
person or property of $5,500 or less.) The statute 
outlines the procedure for recovering attorney fees, 
including requiring the plaintiff to make a written 
demand for payment of the claim at least ten days 
before the action is commenced or a complaint is 
filed. The statute also clarifies the types of 
contracts to which it does not apply. 

Applies to actions commenced on or after January I , 2002. 

CIVIL PROCEDURE 
Admissibility of Complaint of Abuse of Elderly 

OEC 803 
2001 Oregon Laws Ch 533 (SB 780) 

OEC 803 has been amended to allow testimony 
of a complaint of abuse, criminal mistreatment, or 
theft from an elderly person 65 years of age or older. 
When the declarant is unavailable, admissibility is 
governed by the same provisions as determining the 
admissibility of a complaint of child abuse. 

Applies to trials and other hearings commenced on or 
after January I , 2002. 
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CIVIL PROCEDURE 
Judicial Transfer of Lawsuits Against 

Public Bodies 
2001 Oregon Laws Ch 561 (HB 3119) 

Section 1 of HB 3119 directs a circuit court or the 
Court of Appeals to transfer to the proper court or 
tribunal a petition or action against a public body 
that was improperly filed, and directs the Court of 
Appeals to resolve any disputes relating to which 
court or tribunal has authority over the lawsuit. 

Section 2 of HB 3 I 19 allows a person to amend a 
petition or action as provided for in the section 

if (1) the person seeks relief against a public body 
and (2) the person incorrectly filed a petition for a 
writ of review , a petition for a writ of mandamus , or 
an action for declaratory judgment and the correct 
remedy is one of these three . 

The statute also provides for rules governing 
dismissals for failure to timely file. 

Applies to actions or other proceedings filed on or after 
January 1, 2002 . 

CIVIL PROCEDURE 
Telephone Testimony - ORS 45.400 

2001 Oregon Laws Ch 398 (HB 2372) 

ORS 45.400 is amended to allow telephone testi
mony in civil jury trials providing that the proponent 
of the testimony demonstrates good cause and a 
compelling need for the telephone testimony. 

CIVIL PROCEDURE 
Use of Deposition at Trial - ORS 45.250 

2001 Oregon Laws Ch 234 (HB 2375) 

ORS 45.250 is amended to clarify that failure of a 
party to serve a witness with a trial subpoena at the 
time of the deposition does not constitute sufficient 
grounds to deny the use of that witness' deposition 
at trial without a further showing of lack of diligence 
on the part of the party offering the deposition. 

CIVIL PROCEDURE 
Special Motions to Strike 

2001 Oregon Laws Ch 616 (HB 2460) 

HB 2460 allows a defendant in a civil action to 
make a special motion to strike if the plaintiff's claim 

arises out of certain conduct by the defendant in 
furtherance of the exercise of the constitutional 
rights of petition or free speech in connection with 

an issue of public interest. The Bill provides that a 

special motion to strike must be treated as a motion 
to dismiss under ORCP 21 A. The defendant has the 
initial burden of showing that the plain_tiff's claim 
arose from protected speech or conduct;, then the 
burden sh ifts to the plaintiff to establish a 
probability that he or she will prevail on the claim. 
The defendant who prevails on a special motion to 
strike is entitled to an award of reasonable attorneys 
fees and costs. 

Section 2 of the Act requires that the motion be 
filed within 60 days after service of the complaint or, 
in the court's discretion , at any later time. Subsection 
(2) stays discovery upon the filing of the motion. 

CIVIL PROCEDURE 
Motion to Correct Transcript- ORS 19.370 

2001 Oregon Laws Ch 341 (HB 2338) 

ORS 19.370 has been amended and clarified. 
Subsection (3) of Section 1 of the Act provides that 
the transcript for appeals referred to an appellate 
mediation program must be filed within 30 days after 
expiration of the period of time specified in the rules 
during which the appeal is held in abeyance, or within 
30 days after the court directs that the appeal no 
longer be held in abeyance, whichever occurs first. 
Subsection (5) of the Act clarifies that when portions 
of a transcript are filed by two different persons 
working on the transcript, the time for filing a motion 
to correct the transcript does not begin to run until 
the last portion of the transcript is filed. Subsection 
(6) of Section 1 provides that in a case held in 
abeyance pending the outcome of an appellate 
mediation program , the motion to correct the 
transcript is not due until 15 days after the 
abatement period ends or 15 days after the appeal is 
reactivated, whichever is sooner. 

Applies to notices of appeal filed on or after January 1, 
2002. 

CIVIL PROCEDURE 
Stipulated Judgments 

2001 Oregon Laws Ch 541 (HB 2361) 

HB 2361 allows an appeal of a stipulated 
judgment in certain circumstances if the party has 
reserved the right to appeal and the appeal presents 
a justiciable controversy. 

Applies to judgments entered in the register of a co urt on 
or after January I , 2002. 
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CIVIL PROCEDURE 
Future-Crimes Exception - OEC 503 
2001 Oregon Laws Ch 640 (SB 437) 

SB 437 eliminates the lawyer-client, psycho
therapist-patient, physician-patient, and other 
specified privileges in certain circumstances when , 
in the professional's judgment, the declarant indi
cates a clear and serious intent to commit a crime 
specifically named in the Act, the declarant poses a 
danger of committing the crime, and the person re
ceiving the communication makes a report to another 
person based on the communication. The Act estab
li shes civi l immunity for damage or injury arising 
from the disclosure or failure to disclose the unprivi
leged communication specified in the Act, and states 
that the provisions do not create a duty to report. 

The limitations on liability apply to all communications 
made before, on, or after January 1, 2002. 

The limitations on privilege created by section 2 of the Act 
apply only to trials or proceedings commenced on or after 
January 1, 2002. 

CIVIL PROCEDURE 
Use of Legislative History 

2001 Oregon Laws Ch 438 (HB 3677) 

HB 3677 allows a party to offer legislative 
history to the court to aid in its pursuit of the 
legislative intent, regardless of whether the meaning 
of the statute is clear from the text and context. The 
court can then weigh the proffered legi slative 
history as "the court considers to be appropriate." 
The statute was promulgated after PGE v. Bureau of 
Labor and industries, 317 Or 606, 859 P2d 1143 
(1993). 

HB 3677 applies to actions commenced after June 18, 
2001. 

CIVIL PROCEDURE 
ORCP 69 B -Default 01·ders and Judgments 

2001 Oregon Laws Ch 418 (HB 2382) 

The affidavit requirements of ORCP 69 B( I )(d) 
and 69 B(2) have been changed to allow an affidavit 
in support of the entry of a default judgment to be 
based on "the best knowledge and belief of the 
parties seeking judgment" that the party against 
whom judgment is sought is not incapacitated, a 
minor, a protected person, or a respondent as 
defined in ORS 125.005. (The previous standard 
required an affidavit stating that the respondent was 

not incapacitated or financially incapable, as defined 
in ORS 125.005.) 

CIVIL PROCEDURE 
ORCP 84- Writ of Attachment Notice 
2001 Oregon Laws Ch 249 (HB 2386) 

ORCP 84 D now requires a sheriff to promptly 
mail or deliver a copy of the writ and other 
enumerated documents to a defendant after taking 
his or her property into custody under a writ of 
attachment. These changes coordinate the writ of 
attachment process with the writ of garnishment 
process. 

CIVIL PROCEDURE 
UTCR 3.170 (1) - Pro Hac Vice 

UTCR 3.170 (l)(g) requires out-of-state attorneys 
to submit proof that appearance fees have been paid. 

CIVIL PROCEDURE 
UTCR Chapter 9 

UTCR Chapter 9 has been renumbered and 
reorganized. For a chart that shows the old and new 
UTCR numbers, see 2001 OREGON APPELLATE 
COURTS ADVANCE SHEETS No. lla (May 28, 2001). 

Changes include clarification and form changes 

to UTCR 9.180 (former UTCR 9.060), UTCR 9.170, and 
UTCR 9.160. These rules govern vouchers, deposi
tory statements, and accountings in probate pro
ceedings, including conservatorships . The form re
quired for an accounting is available on the Judicial 
Department web site www.ojd.state.or.us, at the end 
of the section on the 2001 UTCR changes. 

DOMESTIC RELATIONS 
Visitation/Parenting 

2001 Oregon Laws Ch 873 (HB 2427) 

Section l of HB 2427 created a rebuttable 
presumption in ORS I 09. 11 9 that the legal parent 
acts in the best interest of the child. To award 
visitation or custody to a third party over the 
object ion of the legal parent, the third party must 
rebut the presumption. The standards of proof vary, 
depending on the type of case. The bill also lists 
the criteria that the court can consider in 
determining whether the presumption has been 

rebutted. 
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The provisions ofORS 109.119, ORS 109.121 , and 
ORS I 09.123 , all of which related to third party 

visitations, are consolidated. 

This Act is often referred to as " the Troxel fix" 
because it was enacted to address the issues rai sed 
in Troxel v. Gran vi lle, 530 US 57, 120 S Ct 2054, 147 
L Ed2d 49 (2000). 

Effective July 3 1, 2001. 

DOMESTIC RELATIONS 
Contract Remedies/Stipulated Judgment

ORS 107.135, 109.155, 109.165 
2001 Oregon Laws Ch 203 (HB 2494) 

HB 2494 addresses the iss ues raised in Webber 
v. Olsen, 330 Or 189 , 998 P2d 666 (2000) and allows 
the court in a suit for marital annulment, dissolution, 
or separation to enforce the terms se t forth in a 
stipulated decree signed by the parties , a decree 
resulting from a se ttlement on the record, or a decree 
incorporating a marital settlement agreement (l) as 
contract terms using contract remedies , (2) by 
impo sing any remedy available to enforce a decree , 
or (3) by any combination of the above provisions . 

The parties retain their ability, in a separate 
proceeding , to file a motion to set aside, alter, or 
modify a decree under ORS 107 . 135 or seek 
enforcement of an ancillary agreement to the decree. 

The Act provides for imilar remedies for 
modifications and paternity cases. 

Applies to decrees, orders, and judgments en tered before, 
on, or after May 25, 2001. 

DOMESTIC RELATIONS 
Stipulated Judgments- ORS 107.095 
2001 Oregon Laws Ch 286 (SB 124) 

ORS 107 .095 is amended to allow parties to an 
annulment, dis so lution of marriage, or a separation 
to stipulate to the entry of decree. This Bill a llow s 
the court to enter a st ipulated judgme nt by affidavit 
without a prima facie hea ring. 

TORTS 
Work-Related But Not Compensable Injury 

2001 Oregon Laws Ch 865 (SB 485) 

Section 15 of SB 485 provides that a worker mu st 
fir st purs ue th e potential remedies under ORS 
Chapter 656 and may not purs ue a civil action until 

Law Office Systems Assistance 

Practice 
Management 
Advisors of rhe 
Professional Liability Fund 

Carol Wilson • Dee Crocker • Beverly M1chaehs 

503-639-691 I • 800-452-1639 

Call for free and confidential 
law office systems assi,stance from 
the prac;tice management advisors 
of the Professional Liability Fund. 

• Getting started in practice 

• Office management 

• Calendaring & filing systems 

• Time management 

• Office & trust accounting 

an order determining that 
compensable becomes final. 

the claim is not 
The worker mu s t file 

the lawsuit within two years from the date of injury 
or 180 days from the date that the order affirming 
that the claim is not compensable becomes final, 
whichever is later. The time period for filing the 
action is not extended if the workers' compensation 
claim is filed after the statute of limitations has 
expired for filing the civil action. 

Effective July 30, 2001. 

TORTS 
Serving Alcoholic Beverages - ORS 30.950 

2001 Oregon Laws Ch 534 (SB 925) 

ORS 30.950 has been amended and new 
provisions have been added relating to the liability 
of perso ns serving alcoholic beverages. Patrons or 
guests, including those who are visibly intoxicated, 
who voluntarily consume alcoholic beverages are 
denied any cause of action against the server of the 
alcohol if the server is (I) a person licensed by the 
Orego n Liquor Control Commission, (2) a perso n 
holding a permit iss ued by the OLCC, or (3) a social 
host. The immunity afforded to the se rvers of 
a lcoholic beverages is limited to claims for relief 
based on injury, death , or damages caused by the 
intoxication of the patron or guest. The limita tion 
does not apply to "claim s for relief based on injury , 
death , or damages caused by negligent or intentional 
acts other than the service of alcoholic beverages to 
a visibly intoxicated pat ron or guest." 

ORS 30.950 is a lso amended to require a plaintiff 
to es tabli s h by clear and convincing evidence that 

alcoholic beverages were provided when the patron 
or guest was visibly into x icated and that the pl a intiff 
did not "s ubsta ntially contribute" to the intoxication 
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of the patron or a guest. 
"substantially contribute. " 

The statute defines 

Applies to causes of action arising on or after January 1, 
2002. 

TORTS 
Actions Against Public Bodies- ORS 30.275 

2001 Oregon Laws Ch 601 (SB 773) 

SB 773 exempts certain specified claimants from 
the notice provisions generally required for claims 
against public bodies under ORS 30.260-30.300. 
Under SB 773, if (1) the claimant was under 18 years 
of age when the act or omission giving rise to the 
claim occurred, (2) the claim is against the State 
Office for Services to Children and Families or the 
Oregon Youth Authority, and (3) the claimant was in 
the custody of the State Office for Services to 
Children and Families or the Oregon Youth Authority 
pursuant to specified statutes when the act or 
omission occurred. 

SB 773 applies to ORS 30.260-30.300 claims that aris e 
before, on, or after January 1, 2002. The new provisions 
do not apply to claims for which judgment has been 
entered in the register of a court before January I, 2002. 

SECURED TRANSACTIONS 
Revisions to UCC Article 9 

2001 Oregon Laws Ch 445 (SB 171) 

SB 171 implements a complete revision of Article 
9 of the Uniform Commercial Code (ORS Ch 79), as 
proposed by the American Law Institute and the 
National Conference of Commissioners on the 
Uniform State Laws. 

The revisions made to UCC Article 9 are beyond 
the scope of this In Brief. For resources, we 
recommend: 

The side-by-side comparison of UCC Article 9 
and new UCC Article 9 (Product Code #320.0 I) 
available through the Oregon State Bar Order 
Desk (503-684-7413). The handbook is annotated 
for Oregon. The cost for the handbook and disk 
is $35.00 plus $5.00 shipping and handling. 

New Article 9 -an OSB CLE program presented 
on October 5, 2001, available through the OSB 
Order Desk (503-684-7413) . Program audiotapes , 
materials, and forms (Product Code #UCC 20l.91) 
cost $165. Program materials and forms on disk 
(Product Code #UCC 20 I. 90) cost $45. 

NCCUSL comments on the recommended 
NCCUSL transition rules are available on the PLF 
web site, www.osbplf.org. Click on Loss 
Prevention Materials , then on Alerts and Special 
Information. 

Chang es to UCC Article 9 were effective July I , 2001 . 

ESTATE AND PROBATE 
Notices/Claims - ORS 113.145, 115.005, 414.105 

2001 Oregon Laws Ch 620 (HB 2243) 

ORS 113.145 is amended to require the personal 
representative, within 30 days of appointment, to 
mail or deliver the notice to heirs and devisees 
required by ORS 113.145(1) and a copy of the death 
certificate to the Estate Administration Unit of the 
Department of Human Services. The address is: 
Estate Administration Office , Department of Human 
Services, PO Box 14021, Salem, Oregon 97309-5024. 

ORS 114.525 has also been amended to clarify 
that copies of small estate affidavits are to be mailed 
to the Estate Administration Office of the 
Department of Human Services. 

ORS 115.005 is amended to provide that the two
year limitation on claims against an estate does not 
apply to claims by the state for recovery of public 
assistance if assistance was provided to the 
decedent or the decedent ' s spouse and assets were 
not disclosed to the state when public assistance 
was provided. 

ORS 414.105 is amended to allow the state to 
recover for medical assistance paid on behalf of a 
person of any age who was permanently 
institutionalized in a nursing facility , immediate care 
facility for the mentally retarded , or other medical 
institution. (Prior law limited recovery to a person 
who was 55 years old or older.) 

ESTATE AND PROBATE 
Power of Attorney 

2001 Oregon Laws Ch 395 (HB 2365) 

HB 2365 creates a new law to provide that a 
person may not refuse to recognize the authority of 
an attorney-in-fact or agent acting under a power of 
attorney based solely on the passage of time since 
the power of attorney was executed. 

Section 2 of the Act limits the liability of any 
person who reasonably relies in good faith on the 
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authority of an attorney-in-fact or agent under a 

power of attorney. 

ORS 127.005 is also amended to explicitly 

provide that a power of attorney remains in effect 
until revoked by the principal. 

Section 3 of the Act requires that unless 
otherwise provided in the document, an attorney-in

fact must use the property for the benefit of the 
principal. 

Applies to all powers of attorney wh eth er executed before, 
on, or after January I , 2002. 

ESTATE AND PROBATE 
Power of Attorney- ORS 696.030 

2001 Oregon Laws Ch 300 (SB 446) 

SB 446 amends ORS 696.030 to clarify that 
persons acting as an attorney-in-fact under a duly 
executed power of attorney are excluded from real 
estate licensing requirements if (1) the power of 
attorney is recorded, (2) the power of attorney 
specifically describes the real estate to be sold, 
leased , or exchanged , and (3) the person using the 
power of attorney is not compensated in any manner 
for the real estate-related activities. PRACTICE TIP: 
Lawyers drafting estate planning documents may 
wish to consider modifying power of attorney 
documents (1) to include the specific addresses of 
real property that the agent is authorized to manage 
and control, and (2) to state that the agent , in dealing 
with real property, may not receive any compensation 
that wou ld require the agent to be licensed under 
ORS Chapter 696 or other applicable law. 

ESTATE AND PROBATE 
Transfers to Minor- ORS 126.805-126.886 

2001 Oregon Laws Ch 244 (SB 122) 

The Oregon Uniform Transfers to Minor Act 
(ORS 126.805-126.886) is amended in two ways. 

The amount that can be transferred for the 
benefit of a minor under ORS 126.822, without court 
approval , by a personal representative or trustee in 
lhe absence of a will or under a will or lrusl lhal 
does not contain an authorization to do so, has been 
increased from $10,000 to $30,000. 

SB 122 also allows a person making a transfer 
under ORS 126.816 (irrevocable gifts or exercise of a 
power of appointment) to provide for a delayed 
transfer of the property until the minor reaches an 

Taking Too Many Chances? 
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0 
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AftH, non-ptolil, cMiidentiol ptogtllfll foryou. 

age between 21 and 25. The legislation also allows a 
person making a transfer under ORS 126.189 (transfer 
by personal representative or trustee as authorized 
in the governing will or trust) to provide for a 
delayed transfer of the property until the · minor 
reaches an age between 21 and 25, provided that the 
governing will or trust so directs . 

Language establishing custodial property is 
specified in Section 4 of the Act. 

ESTATE AND PROBATE 
Uniform Disclaimer of Property -Interests Act 

2001 Oregon Laws Ch 245 (SB 123) 

SB 123 enacts the Uniform Disclaimer of Property 
Interests Act (UDPIA) and replaces Oregon's 
version of the Uniform Disclaimer of Transfers Under 
Non Testamentary Instruments Act, ORS 105.625-
105.640 and the Uniform Disclaimer of Transfers by 
Will, Intestacy or Appointment Act, ORS 112.650-
112.667. The UDPIA has many features of the 
previous disclaimer statutes; however, the UDPIA 
does not impose a specific time limit for making a 
disclaimer and also creates rules for several types of 
disclaimers that were not expressly covered in the 
previous statutes . The nine-month dead line for 
disclaimers of future interests was eliminated and 
rules have been established for disclaimers of joint 
property, disclaiming of assets that would otherwise 
become trust property, and disclaiming of powers 
held in a fiduciary capacity. PRACTICE TIP: 
Lawyers also need to be familiar with the 
requirements for tax-qualified disclaimers under 
Section 2518 of the Internal Revenue Code. Although 
the UDPIA removed the specific time limit for 
disclaimers, the IRS requirement may not be satisfied 
by complying with state law. 

Oregon ' s version of the UDPIA largely follows 
the text as approved by the National Conference of 
Commissioners on Uniform State Laws, although 
there are some differences including Section 14 and 
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Section 17 of the Act. Th e full tex t of the mode l Ac t 
is avail abl e a t www. law .upe nn. edu/bll/ulc/fn ac t99/ 

1990s/udpi a99 .htm . Th e Co mmi ss io ners' co mme nts 
acco mpan y th e tex t. Althoug h those co mme nts give 
useful bac kground to various sec tio ns, it is unc lear 
how far a n Oregon court will re ly on th e comme nts. 

SB 123 applies to disclaimers made on or after Janua ry 1, 
2002. 

ESTATE AND PROBATE 
Priority of Child Support Arrearages

ORS 115.125 
2001 Oregon Laws Ch 316 (SB 165) 

ORS 115 .125 is amended to prov ide that child 
support a rrearages have priority o ver ge neral 
c reditors a nd certa in sta te reimburseme nt c la im s. 

Th is priority app lies to estates for wh ich petitions are filed 
under ORS 11 3.035 on or afte r Jan ua ry 1, 2002 . 

ESTATE AND PROBATE 
Advanced Directives- ORS 125.010 and 

ORS 127.550 
2001 Oregon Laws Ch 396 (HB 2368) 

ORS 125. 010 is ame nded to a ll ow th e co urt to 
ma ke a de te rminati o n described in ORS 127 .550 with 
regard to a n ad va nced direct ive in a protec ti ve 
proceeding In whi ch a g uardi a n or te mpo ra ry 
gua rdi a n has bee n appo inted fo r the p rin c ipa l, o r in 
whi c h the pe titi o n seeks the a ppo in tment of a 
guardi an o r a te mpo rary g uardi an fo r the prin c ipa l. 

HB 2368 a lso ame nd s ORS 127 .550 to a ll o w a 

court to make a ny of th e de te rmin atio ns descr ibed in 
Sectio n 2 of th e Ac t as a part of a protec ti ve 
proceedin g under ORS chapter 125 if a g uardi a n or 
te mporary g uardi a n has bee n ap po inted for the 
prin c ipa l, or if the pet it io n seeks th e appo in tme nt of 
a g ua rdi a n o r a te mpo ra ry g uardi a n fo r th e pr in cipa l. 

ELDER LAW 
Elder Abuse Civil Action- ORS 124.100 

2001 Oregon Laws Ch 843 (SB 956) 

ORS 124. 100 has bee n a me nded to a ll ow a civil 
ac tio n fo r e lde r abu se, or fo r abu se of a n 
in capac ita ted person, to be bro ug ht by th e persona l 
re prese nta ti ve of th e estate of th e pe rso n who was 
abu sed . 

GUARDIANSHIPS 
Notice Requirements - ORS 125.070 

2001 Oregon Laws Ch 416 (HB 2363) 

HB 23 63 spec ifies th a t the noti ce require ments in 
ORS 1 25 .070(2) a ppl y to a noti ce of petiti o n for the 
appointme nt o f a co nserv ator fo r a f in anci all y 
incapable respo nd e nt or for the appointme nt of a 
guardian or conservator fo r a minor re spo nd e nt. The 
sta tutory noti ce fo rm in ORS 125 .070(3) was a mended 
to inc lude the re levant noti ce requireme nts li sted in 
ORS 125 .070(2), res ulting in o ne s ta nd ardi zed , 
co mpre hensive s ta tutory notice fo rm fo r a ll adult 
res po nde nts in a g uardi anship proceedin g. 

Th e amendmen ts to ORS 125 .070 of Sec tion 1 of the Act 
apply to petit ions and motions in p rotecti ve proceedings 
fi led on or afte r January 1, 2002. 

GUARDIANSHIPS 
Notice Requirements - ORS 125.320(3)(c) 

2001 Oregon Laws Ch 473 (HB 2367) 

ORS 125.320(3)(c) has been ame nded to ex pand 
the li st of persons requiring noti f icati on before a 
guardi an may pl ace a n adult protected pe rson in a 
mental health trea tment fac ility, nurs in g home, or other 
res identi al fac ility. The li st now in c ludes a ny lawyer 
who re presented th e protec ted person at any time 
du rin g the protected proceedings; th e offi ce of the 
Long-Term Care Ombudsman (under ce rtain 
c irc um stances); and, in certa in spec ified s itu ati o ns, to 
the syste m des ig ned to pro tec t and advoca te fo r the 
ri g hts of indi vidua ls with developme nta l di sabil it ies 
and me nta l illness. The ame ndments c lari fy that noti ce 

served o n a lawye r does not impose a ny res po ns ibility 
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on the Ia wyer rece1 vmg the notice to represe nt the 
protected perso n in the protective proceeding. 

The amendments to ORS 125. 320 by Section 1 of this Act 
apply only to notices of statemen t of intent filed in a 
protective proceeding on or after January 1, 2002 . 

DEBTOR-CREDITOR 
Garnishments - Chapter 29/Chapter 22 
2001 Oregon Laws Ch 249 (HB 2386) 

ORS 29.125-29.415 have been completely revised. 
The changes do not s ignificantly change the existing 
substantive law but clarify the garnishment process 
and forms. All statutory garnishment forms have 
been extensively changed. New statutory forms are 
available in WordPerfect and Word formats on the 
Oregon State Bar web site at www.osbar.org/ 
clepubs/forms/garnish .htm I. 

The new forms are codified in ORS Chapter 22. 
The following topics are among the revisions: (1) 

definitions , (2) debt subject to garnishment, (3) form 
of writ, (4) validity and duration of writ, (5) courts 
with authority over writs, (6) property subject to 
garnishment, (7) multiple-writ priority , (8) authorized 
issuers, (9) delivery of the writ, (10) documents to be 
delivered to the debtor , (11) duties of the garnishee, 
(12) contents of garnishee response, (13) challenge 
to garnishment, (14) garnishor's duties created by 
challenge to garnishment, (15) hearing on challenge 
to garnishment, (16) allowance or denial of the 
challenge, ( 17) sanctions, (18) claim by person other 

Call the Oregan Anarney Assistance Program (OAAP) today 
and take the lint step. 

It's confidential. It's free. Ga ahead. Make the call. 

Michael Sweeney • Meloney Crawford Chadwick 
503-226-1057 

To poge : 1-800-321-0MP 

0 
OAAP 

then the debtor , (19) payment of money under the 
writ, (20) pay ment of wages subject to garnishment, 
(2 1) crediting of payments , (22) response to sheriff, 
(23) sa le by sheriff, (24) release of garn~s hment , (2 5) 
sa ncti o ns for ga rni shee's failure to comply, (26) 
financial in s titution as garnishee , and '(27) writs 
used to enforce agency orders or warrants. 

For a comprehensive discu ss ion of the garnish
ment law changes, see 2001 Oregon Legis lation High
lights (Oregon CLE 2001). This handbook can be ob
tained from the Oregon State Bar Order Desk (503-684-
7413) for $65 (Product Code #270.24). 

LIENS 
Disclosures by Seller- ORS 93 

Notice of Lien- ORS 87.021 
2001 Oregon Laws Ch 311 (HB 3842) 

ORS Chapter 93 is amended to require a seller of 
real property to provide the purchaser (l) a list of 
any party hired by the owner to perform 
construction work within two years of the date of 
sale if the owner has not paid the party in full or the 
party disputes that it has been paid in full , (2) a copy 
of all nolices of righL Lo a lien , lien claims , lien 
statisfactions, lien waivers , and lien releases 
received by the seller within the past two years, and 
(3) a copy of the cautionary notice described in ORS 
701.250(B) that is provided by the Construction 
Contractors Board. A violation of this obligation is a 
Class B Misdemeanor. 

ORS 87.021 has been amended to specify that the 
exception applies when the material , equipment, 
services, or labor described in ORS 87.010 is 
furnished at the request of an owner who is not the 
original contractor. (Former ORS 87.021 read at the 
request of the owner.) 

LIENS 
Agricultural Liens - ORS 87 

2001 Oregon Laws Ch 301 (HB 2051 ) 

ORS 87.700-87.740 has been changed, including re
pealing ORS 87.720 (which required the recording of
ficer of the county to record notices of agricultural 
liens) and directing the Secretary of State to maintain 
an index of notices and certificates under ORS 87.735. 

The legislation outlines the procedure to be 
followed by the Secretary of State when it receives 
noti ces of lien under ORS 87.226 (ag ricultural 
se rvices li en), 87.705 (agricultural produce lien), or 
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87.755 (grain producer's lien). The Secretary of 
State, on request, must furnish the person who filed 
the lien with a list of persons who have filed a 

financing statement under ORS 79.4010 that perfects 
the security interest in the inventory , proceeds , or 
accounts receivable of the lien debtor or purchaser. 

The following topics are among the revisions: 
(I) requirements for agricultural cooperatives under 
Chapter 62, (2) agricultural se rvices lien date of 
attachment and breadth , (3) agricultural produce 
liens , and (4) grain producer's liens. 

For a more complete discussion , see 2001 

Oregon Legislation Highlights (Oregon CLE 2001) 
available from the Oregon State Bar Order Desk (503-
684-7413) for $65 (Product Code #270.24). 

The effect ive date of these changes varies depending on the 
section of the Act. 

TRUSTS 
Creditors Claims Against Revocable Trusts 

2001 Oregon Laws Ch 593 (SB 120) 

SB 120 creates an optional, probate-like, but 
streamlined, procedure by which a trustee may notify 
creditors that the grantor has died and that trust 
assets are about to be distributed. This optional 
procedure parallels the existing probate notice 
procedure and incorporates many of the provisions 
of ORS Chapter 115. 

Section 1 of the Bill establishes that claims 
against a nontestamentary trust described in Section 
2 of the Act that are not presented within the time 
limitations established under Section 2 of the Act or 
within the statute of limitations applicable to the 
claim, whichever is earlier, are barred from payment 
from the trust estate. Section 2 of the Act contains 
the basic four-month deadline for presenting claims 
after notice, which is similar to ORS 115.005. Other 
provisions in the Act include (1) commencement of 
proceedings , (2) limitation on presentation of claims 
when notice to claimants is given, (3) publication of 
notice , (4) notice to individual claimants, (5) form of 
claims; evidence in support, (6) claim based on debt 
due or judgment, (7) claim on debts not yet due , (8) 

claim on secured debt that is due , (9) claim on 
contingent or unliquidated debt, (10) allowance and 
disallowance of claims , ( 11) creditor may obtain order 
for payment , (12) evidence required to allow court 
approval of claim disallowed by trustee, (13) waiver 
of statute of limitation , (14) tolling of statute of 

limitations, (15) priority of claims, (16) applicability 

of time limitations to public bodies , (17) applicability 
of time limitations to certain claims based on liens 
against property and liability of grantor or trustee, 
(18) pcti ti on to close case, (I 9) dismissal for want of 
prosecution, and (20) consolidation of proceedings . 

Sections 1 and 17 of the Act apply to cla ims against trust 
es tates that arise on or after January 1, 2002. 

For more information about trusts , see 
ADMINISTERING TRUSTS IN OREGON §8.43 
(Oregon 1995 and Supp 2000). For a more thorough 
discussion of SB 120, see, 200 I Oregon Legislation 
Highlights (Oregon CLE 2001). This handbook can 
be obtained from the Oregon State Bar Order Desk 
(503-684-7413) for $65 (Product Code #270.24). 

WORKERS' COMPENSATION 
2001 Oregon Laws Ch 865 (SB 485) 

Extensive changes in the workers' compensation 
laws were made in SB 485 . The Act clarified the 
procedure under which an injured worker, in certain 
circumstances, can file a civil negligence action for a 
work-related injury. It also makes substantive and 
procedural changes involving compensability of 
preexisting , new, and omitted conditions, payment of 
temporary and permanent disability benefits, claims 
processing , the Workers' Compensation Board own
motion jurisdiction, payment of medical expenses, 
and employer liability law. Topics that are covered 
in the Act include (l) time to accept or deny claims, 
(2) payment of medical bills before acceptance or 
denial of a claim , (3) definition of worker for 
temporary disability and permanent total disability, 
(4) increase in temporary disability benefits , (5) 

supplemental temporary disability benefits for 
injured workers with multiple jobs, (6) refusal of 
modified employment without effect on temporary 
total disability benefits , (7) increase in permanent 
partial disability benefits, (8) definition and 
compensability of preexisting conditions, (9) burden 
of proof on compensability of combined conditions, 
(10) compensability of occupational disease claims, 
( 11) worker-arranged deposition at reconsideration, 
(12) postdenial worker-compelled independent 
medical evaluation, (13) revised requirements for 
own-motion cases including new/omitted conditions, 
(14) procedural requirements for pursuit of civil 
negligence action for noncompensable work-related 
injury , and (15) amendments to the Employer Liability 

Act. 
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Discussion of this Senate Bill is beyond the 
scope of this In Brief. We recommend the following 
resources: 

Oregon Law Institute Northwestern School of 
Law of Lewis & Clark College, Oregon Workers' 
Compensation Law 2001, CLE presented 
October 11, 2001. CLE Materials, ($49), with 
audiotape ($149), or with videotape ($295) 
available through OLI (503-243-3326). 

2001 Oregon Legislation Highlights (OSB CLE 
2001) available from the Oregon State Bar Order 
Desk (503-684-7413) for $65 (Product Code 
#270.24). SB 485 took effect July 30, 2001. 

FREE PRACTICE AIDS FROM THE PLF 
The practice aids li sted below are available at no cost from the Professional Liability Fund's web site www.osbplf.org. If 
you do not have Internet access and you would like to receive forms by e-mail or mail, call Reiko Park 503-63.9-6911. 
Please identify if you want a hard copy, e-mail or 3.5 disk; specify Word 97/Windows 95-98 or WordPerfect 8/Windows 
95-98; and leave your name, street address, phone , and e-mail address . 

Adoption 03/01 
Agency Checklist - Documents for 

Attorneys 
Checklist Adult Adoption 
Checklist Agency Adoption 
Checklist Foreign Re-Adoption 
Checklist Independent Adoption 
Checklist Stepparent Adoption 

• Bankruptcy 11/99 
Bankruptcy Checklist 

• Business 11/99 
Corporate Information Sheet 
Sale of a Small Business Checklist 

• Client Relations 05/00 
Client Relations 
Client Service Questionnaire 

• Closing Your Law Office 6/01 
Checklist for Closing Your 

Own Office 

• Conflicts of Interest 4/01 
Conflict Article 
Conflict Audit 
Conflict of Interest Systems 

Procedures 

• Construction Liens 8/01 
Federal Pub! ic Works Check! ist 
Oregon Lien and Bond Intake 

Checklist 
Oregon Construction Lien Check! i st 
Oregon Public Works Checklist 

• Criminal 10/99 
Criminal Case Checklist 
Indigent Defense Task Force Report 

• Docketing & Calendaring 4/99 
Calendaring and File Tickling Systems 
Calendaring Note 
Diary-Tickler Systems 
Docket Control Checklist 
Docket Sheet 
Follow-Up 

• Domestic Relations 03/01 
A packet of over 20 forms , including 

checklists, sample letters , 
client handouts , and more. 

• Engagement/Dis/Nonengagement 
Letters 12/0 I 
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• Entity Formation 11/01 
Choice of Entity 
Lawyers as PCs , LLCs & LLPs 

• File Management 08/01 
File Closing Checklist 
File Retention 
New Client Information Sheet 

• Financial Management 11/01 
Billing and Time Slips 
Client Ledger Card and Trust Journal 
Daily Time Sheets 
General Ledger 
Trust Accounting 

• Guardianships & Conservatorships 
12/00 

Conservatorship Checklist and Duties 
Guardianship Checklist and Duties 

• Litigation 11/01 
Personal Injury Case Settling or 

Commencing 
Plaintiff's and Defense Case 

Info. Sheets 
Checklist for PI 
Statute of Limitations 
Litigation and Appellate 

Time Limitations 
Tort General In formation Sheet 
Litigation Checklist and 

Litigation Update 
Service of Process Check! ist 
Exhibit and Pleading Indexes 
Settlement or Judgment 

Disbursal Checklist 
Settlement Letter and Accounting 

• Office Manuals 11/01 
Office Manual Index and Using 

Form Books 

• Office Systems Audit 12/01 
Audit Checklist 

• Opening or Moving a Law 
Office 12/01 

Moving Checklist 
Opening a Law Office Checklist 
Opening an Office Article 

• Partnership and Office 
Sharing 12/01 

Associate Agreement 
Of Counsel Relationships 

IN BRIEF 

Office Share Agreements #I and #2 
Office Sharing Guidelines 
Partnership Agreement 
Work for Rent Agreement 

• Probate and Estate Planning 02/00 
A packet of over 10 forms, including 

checklists and sample letters. 

• Real Property 1 J/01 
Landlord-Tenant Form 
Lead Paint Disclosure for Leases 
Lead Paint Disclosure for Sales 
Residential Real Property 

Transactions Checklist 
Trust Deed Foreclosure Checklist 

• Staff 11/01 
Appointments 
Confidentiality in the Office 
Ethics 
Mail Handling 
New Secretary Checklist 
Project Assignment Sheet 
Reception Article 
Reception Duties 

• Workers' Compensation 11/01 
Claim Disposition Agreement 

Disclosure 
Disputed Claim Settlement 

Disclosure 
Workers' Comp Intake Form 

(Dates shown are revision dates.) 

BOOKS & 
PUBLICATIONS 

• A Guide to Protecting Your 
Clients' Interests in the Event of 
Your DeaTh or DisabiliTy 

• A Guide To SeTTing Up and 
Running Your Law Office 

A Guide to Selling Up and 
Using Your Lawyer Trust 
Accou11t 

• Oregon StaT utory Time 
LimiTations Handbook 
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